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Is India Inc resisting reforms?

As the government prepares a new Companies Bill which will, among other changes,

restrict the number of layers of subsidiaries, opinion is divided on whether India Inc’s opposition is justified

ECENT events have put
* thespotlighton corporate

governance practices of

India Inc, sparking specu-
. tion about significant
policy and regulatory steps being on
the anvil to strengthen the relevant
rules. Indiacomparesfavourably with
most other developing economies in
theareaof corporategovernance. And
Indiancompaniesh allybeen
fortheoming in responding to corpo-
rategovernanceregulations. Thenew
Companies Bill proposed by the Min-
istryof Corporate Affairs seeks tofur-
ther improve corporate governance

by putting greater emphasis on self-

regulation, promoting a stronger
and more transparent disclosure
regime, and vesting greater powers
in .shareholders. Regulatory ap-
provals are sought to be minimised
and government control sought to
be reduced. Clause 49 provides an
effective framework of corporate -
governance forlisted companies. Any
attempt to increase regulation and
make controls more stringent will be
retrogradeand unreasonable. |
Capping the number of. sub-
sidiaries or limiting the layers in a
corporate pyramid will cause a
serious blow to doing business with
efficiency Companies forming sub-
sidiaries for bona fide business needs
shouldnotbedeprived of theability to
do this just because some unscrupu-
lous promoters have abused the en-
ablingprovisions. Thiswillamountto
throwing the baby out with the bath-
water. A company should have the
freedom to determine its business
structure based on business, strate-
gic, legal, tax and other.genuine con-
siderations. Limiting such options
could also be counterproductive to at-
tractingforeign direct investment.
The concerns of policymakers can
be effectively addressed by pursuing
stronger regma_tm'}' oversight and
exemplary enforcement. The gaps in
the implementation and moni;ori.ng
systems should be plugged. In com-
parisonwith developed countriesthat
impose stringent penal and criminal
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penalties for poor corporate gover-
nance, penalty levels in India are con-
sidered to be inadequate to enforce
tiesshould beimposedfor non-compli-
ance, so thatcompliance is strictly ob-
served. This will act as a deterrent for
companies notobserving therules.
India Inc also needs to do more to
better corporate governance and
gain larger confidence amongst
policymakers, regulators and stake-
holders. Lackof respectfor theshare-
holder community—and minority
shareholdersinparticular—remains
amatter of serious concern. Compa-
niesshould giveuptheir resistanceto
inducting minority shareholders’
representatives on to their boards.
Introduction of provisions enabling
class actions should not be viewed as
athreat. Suchactionsarebased onan
internationally recognised principle.
By viewing it with suspicion, corpo-
rate India will only lose respect at
the global level. idequate safegnards
against abuse of such provisipes

canbe provided.

The very concept of independent
directors has been at matter of
debate. The focus has shifted from in-
dependence to quality of directors.
The selection of independent
directors who are known to promoter
directors has only compounded the
problem. Corporate Indiashould sup-
port rules for determining processes
that must underlay the selection of
independentdirectors. [t isnecessary
to make such processes rigorous,
transparent, and objective.

Improved corporate governance
cannotbeachieved throughincreased

control or regulations. Standards of

corporate governance should be
achieved through a mix of principle-
basedstandardsandmoderateregula-
tions. Principle-based standards
should beenforced through pragmatic
levels of regulations that do not stifle
entrepreneurial initiatives.
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" NOTEVEN POSSIBLETO
KNOW THE REAL
STRUCTURE OF OWNERSHIP

s the corporate affairs
ministry seeks to dra-
matically and justified-
ly amend the Compa-
nies Act 1956 in the
pursuit of better corporate gover-
nance, the corporate world has taken
anobstructionist positionon various
issues. While the government’smove
is in the right spirit, the motivations
of IndiaIncappearmurky -
Companies world over have creat-
ed conglomerates through a web of
complex transactionssoastoachieve
the objectives of diversification and
growth. These kinds of structures
are legally valid and may even be
used for the purpose of tax planning,
but beyond a point they raise serious
issues, In India, the creation of sub-
sets of companies has created layers
uponlayerstosuchanextentthatitis
not even possible to know the real
structure of ownership. Intherecent
2G scam, it has not been possible
to ascertaifl the true ownership
structure of Swan Telecom. Andthe

vanishing companies scam initiated
byCR Bhansaliisaclassicexampleof
the layering device being misused.
So,theneed of the houristolay down
clear-cut guidelines under the
proposed Companies Bill to tackle
such issues. In framing those guide-
lines and taking into account the
ever-changingdynamics of business,

there should be no prohibition .

against certain types of multi-level
subsidiary companies or investment
companies that are formed when
required by aregulators.

Another issue that has been
engaging the attention of theauthor-
ities is the rotation of auditors. Any
move to oppose the rotation of audi-
tors by any stakeholders, including
corporates, raises serious questions.
Infact, itis alsonot clear why certain
corporates are opposing such provi-
sions because they shall give thema
lot of flexibility and independence
too, in the matter of appointing audi-
tors. In view of the large number of
companies in India, it may pose a

problem for all companies to imple-
ment the rotation of auditors to be-
gin with. However, we could address
this problem with a phase wise appli-
cation: Phase I companies would
need to implement rotation within 3
years of the new Companies Bill,
Phase II companies in 4 years, and
Phase III companies in 5 years. Till
the tinfe rotation of auditors is made
fully operational, ajointauditmay be
introduced in companies having net
worth of more than 1,000 crore.
For the first time in India, the Bill
introduces the right of one or more
‘members, or class of members or
creditors, to file a class action suit.
The example of class action suits
filed by the shareholders in the US in
the Satyam case is worth emulating.
Becauseof theactionsuits, they have
been able to getcompensation unlike
the Indian shareholders.
Independent directors are crucial
as far as managing corporates and
maintaining the highest level of
transparency in running them is
concerned. While provisions have
been laid down as to the number of
independent directors, meetings to
be organised etc, such provisions do
nothavemuchimpact. Thereisalack
of clarity inrespectof theirrolesand
responsibilities. There are also no
clear-cut rules in respect to their
remuneration. In this context, it is
suggested that either Sebi or the
corporate affairs ministry should
take a lead role in appointing inde-
pendent directors. Further, clause 49
also need to be implemented in the
true spirit. Remember the role of in-
.dependentdirectors in the Satyam fi-
asco, where none of the independent
directors raised even a single gues-
tion as to why a huge sum of cash
amounting to ¥2,100 crore was lying
in the company’s current deposit
account. In fact, a simple question
fromany of the independentdirector
would have exposed the entire scam
satanearlierdate.
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